
NO. 000000

 

THE STATE OF TEXAS
§
IN THE DISTRICT COURT OF


§

vs.
§
HARRIS COUNTY, TEXAS


§

JEAN VALJEAN
§
999TH JUDICIAL DISTRICT

 


DEFENDANT'S MOTION IN LIMINE
 

TO THE HONORABLE JUDGE OF SAID COURT:

NOW COMES, the Defendant in the above entitled and numbered cause, and files his Motion in Limine prior to the commencement of trial pursuant to Tex. R. Evid. Rule 103, and requests a hearing hereon prior to the voir dire examination of the jury.


I.  Alleged Prior Convictions of


the Defendant and Defense Witnesses
 

Defendant respectfully requests that the Court order the District Attorney not to mention, refer to, or attempt to elicit in any manner, any evidence of prior convictions of the Defendant or defense witnesses in the trial of this cause in the presence of the jury until a hearing has been held outside the presence of the jury to determine the following:

 

1.
Whether the conviction involves either a felony or a misdemeanor involving moral turpitude;

 

2.
Whether the Defendant or witness is the same person so previously convicted;

 

3.
Whether the prior conviction is a "final conviction", and no direct appeal therefrom is pending in the State or Federal Appellate Court;

 

4.
Whether the prior conviction resulted in the probation of a sentence which was previously discharged;

 

5.
Whether the prior conviction was obtained at a time when the Defendant was indigent and without counsel and in the absence of an effective waiver of counsel;

 

6.
Whether the State has complied fully with Defendant's request(s) pursuant to Rule 609(f), Texas Rules of Criminal Evidence.

 

7.
Whether the prejudicial effect of impeachment substantially outweighs probative relevance of the prior conviction to the issue of the witness' credibility.  Defendant requests the Court to consider the five factors set out in Theus v. State, 845 S.W.2d 874 (Tex. Crim. App. 1992)(en banc):

 

a.
the impeachment value of the prior crime;

 

b.
the temporal proximity of the past crime;

 

c.
the similarity of the past crime and the offense being prosecuted (where applicable);

 

d.
the importance of the witnesses' testimony;  and

 

e.
the importance of the credibility issue.

 

 

WHEREFORE, PREMISES CONSIDERED, it is respectfully requested that the Court order the District Attorney not to mention or allude to Defendant's or defense witnesses' prior convictions or any alleged violations of the law in any manner in the presence of the jury until a hearing has been held outside the presence of the jury and before the court to determine the relevant factors regarding prior convictions as set forth above.


II.  Statements of the Defendant
Defendant respectfully requests that the Court order the District Attorney not to mention, refer to, or attempt to elicit in any manner, any statements of Defendant in the trial of this cause in the presence of the jury until a hearing has been held outside the presence of the jury to determine the following:

1.
Whether the statement is inadmissible under Tex. Code Crim. Pro. Ann. Art. 38.22.

 

2.
Whether the statement is admissible as res gestae of the offense.

 

3.
Whether the statement is inadmissible as taken in derogation of the right to counsel pursuant to Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L.Ed.2d 694 (1966);  Edwards v. Arizona, 451 U.S. 477, 101 S. Ct. 1880, 68 L.Ed.2d 378 (1981); and  Minnick v. Mississippi, 111 S. Ct. 486 (1990).

 

4.
Whether Defendant was mentally competent at the time of the making of the statement.

 

5.
Whether the statement was extracted from Defendant by promises, fraud, or threats.

 

6.
Whether the prejudice resulting from the admission of the statement substantially outweighs the probative value thereof, Rule 403, Tex. R. Evid.

 

WHEREFORE, PREMISES CONSIDERED, it is respectfully requested that the Court order the District Attorney not to mention, refer to or attempt to elicit in any manner, any statements of Defendant in the presence of the jury until a hearing has been held outside the presence of the jury and before the court to determine the relevant factors regarding any statements of Defendant as set forth above.


III. Extraneous Unadjudicated Offenses
Defendant respectfully requests that the Court order the District Attorney not to mention, refer to, or attempt to elicit in any manner, any evidence of any alleged unadjudicated extraneous crimes, offenses, bad acts, or violations of the law by Defendant in the trial of this cause in the presence of the jury until a hearing has been held outside the presence of the jury to determine the following:

1.
Whether the alleged extraneous offense has relevance apart from character, Tex. R. Evid. Rules 401, 404; Montgomery v. State, 810 S.W.2d 372 (Tex. Crim. App. 1990)(en banc).

 

2.
Whether the alleged extraneous offense occurred at a time so remote as to have no relevancy in the instant case.

 

3.
Whether Defendant is the same person as is the perpetrator of the alleged extraneous offense.

 

4.
Whether the alleged extraneous offense is admissible to prove motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident.

 

5.
Whether the prejudicial effect of the admission of the alleged extraneous offense substantially outweighs the probative value thereof, Tex. R. Evid. Rule 403; Montgomery v. State, 810 S.W.2d 372 (Tex. Crim. App. 1990)(en banc).

 

6.
Whether the State has fully complied with Defendant's request pursuant to Rule 404 (b), Texas Rules of Criminal Evidence.

 

WHEREFORE, PREMISES CONSIDERED, it is respectfully requested that the Court order the District Attorney not to mention, refer to or attempt to elicit in any manner, any evidence of alleged extraneous offenses in the presence of the jury until a hearing has been held outside the presence of the jury and before the court to determine the relevant factors regarding alleged extraneous offenses of the Defendant as set forth above.


IV.  Arrests not Resulting in Admissible Final Convictions
 
Defendant respectfully requests that the Court order the District Attorney not to mention, refer to, or attempt to elicit in any manner, any evidence of arrests of Defendant or defense witnesses which did not result in admissible convictions in the trial of this cause in the presence of the jury until a hearing has been held outside the presence of the jury to determine the admissibility thereof.  See Gonzalez v. State, 685 S.W.2d 147 (Tex. Crim. App. 1985), cert. den., 472 U.S. 1009.

WHEREFORE, PREMISES CONSIDERED, it is respectfully requested that the Court order the District Attorney not to mention, refer to or attempt to elicit in any manner, any evidence of arrests which did not result in admissible prior convictions, in the presence of the jury until a hearing has been held outside the presence of the jury and before the court to determine the admissibility of same.


V.  Identification of the Accused
Defendant respectfully requests that the Court order the District Attorney not to mention, refer to, or attempt to elicit in any manner, any evidence of identification of defendant, whether in court or out of court, in the presence of the jury until a hearing has been held outside the presence of the jury to determine the following:

1.
Whether the witness offering such testimony has personal knowledge of such facts.

 

2.
Whether the circumstances surrounding such identification provide sufficient indicia of reliability.

 

3.
Whether Defendant was afforded counsel under U.S. Const. Amends. VI and XIV.

 

4.
Whether Defendant intelligently, knowingly and voluntarily waived counsel at such identification.

 

5.
Whether such identification procedure violates Defendant's right of confrontation of witnesses under U.S. Const. Amends. VI and XIV, Tex. Const. Ann. Art. I, Sec. 10, and Tex. Code Crim. Pro. Ann. Art. 1.05.

 

6.
Whether such identification procedure was unnecessarily suggestive.

 

WHEREFORE, PREMISES CONSIDERED, Defendant respectfully requests that the Court order the District Attorney not to mention, refer to, or elicit in any manner, any evidence of identification of Defendant in the presence of the jury until a hearing has been held outside the presence of the jury to determine the relevant factors concerning identification of Defendant as set forth above.


VI.  Post-Arrest Silence of the Accused
 
Defendant respectfully requests that the Court order the District Attorney not to mention, refer to, or attempt to elicit in any manner, any evidence of post‑arrest silence by Defendant or defense witnesses, in the trial of this cause in the presence of the jury until a hearing has been held outside the presence of the jury to determine the admissibility thereof.  Defendant would show that  his post‑arrest silence may not be used against him in his trial, Sanchez v. State, 707 S.W.2d 575 (Tex. Crim. App. 1986);  Turner v. State, 719 S.W.2d 190 (Tex. Crim. App. 1986);  Doyle v. Ohio, 426 U.S. 610 (1976).

WHEREFORE, PREMISES CONSIDERED, it is respectfully requested that the Court order the District Attorney not to mention, refer to or attempt to elicit in any manner, any evidence of post‑arrest silence by Defendant or defense witnesses, in the presence of the jury until a hearing has been held outside the presence of the jury and before the court to determine the admissibility of same.


VII.  Conversations of the Accused with his Attorney
 
Defendant respectfully requests that the Court order the District Attorney not to mention, refer to, or attempt to elicit in any manner, any evidence of Defendant's conversations with counsel, in the trial of this cause in the presence of the jury until a hearing has been held outside the presence of the jury to determine the admissibility thereof.  Inquiring as to Defendant's conversations with his attorney violates the attorney‑client privilege, Womack v. State, 834 S.W.2d 545 (Tex. App.‑‑Houston [14th Dist.] 1992, no pet.); Tex. R. Evid. Rule 503(b).

WHEREFORE, PREMISES CONSIDERED, it is respectfully requested that the Court order the District Attorney not to mention, refer to or attempt to elicit in any manner, any evidence of Defendant's conversations with his attorney in the presence of the jury until a hearing has been held outside the presence of the jury and before the court to determine the admissibility of same.

 

 


VIII.  Alias Names of the Defendant
Defendant respectfully requests that the Court order the District Attorney not to mention, refer to, or attempt to elicit in any manner, any evidence that Defendant is known by names other than that stated in the indictment herein in the trial of this cause in the presence of the jury until a hearing has been held outside the presence of the jury to determine the following:

1.
Whether the witness offering such testimony has personal knowledge of such facts.

 

2.
Whether such testimony has relevance apart from mere character conformity, Tex. R. Evid. Rules 401, 403, 404.

 

4.
Whether the inherent prejudice substantially outweighs the probative value, if any there be, Tex. R. Evid. Rule 403.

 

WHEREFORE, PREMISES CONSIDERED, Defendant respectfully requests that the Court order the District Attorney not to mention, refer to, or elicit in any manner, any evidence of alleged alias names of the Defendant in the presence of the jury until a hearing has been held outside the presence of the jury to determine the relevant factors as set forth above.


IX.  Pleas and Plea Discussions
Defendant respectfully requests that the Court order the District Attorney not to mention, refer to, or attempt to elicit in any manner, any evidence that Defendant entered a plea of guilty or no contest which was later withdrawn, or any plea-bargaining discussions or negotiations in the trial of this cause in the presence of the jury until a hearing has been held outside the presence of the jury to determine the admissibility thereof, Tex. R. Evid. Rule 410.

WHEREFORE, PREMISES CONSIDERED, Defendant respectfully requests that the Court order the District Attorney not to mention, refer to, or elicit in any manner, any evidence that Defendant entered a plea of guilty or no contest which was later withdrawn, or any plea-bargaining discussions or negotiations in the presence of the jury until a hearing has been held outside the presence of the jury to determine the admissibility thereof.


X.  Expert Witnesses and Scientific Evidence
Defendant respectfully requests that the Court order the District Attorney not to mention, refer to, or attempt to elicit in any manner or otherwise use before the jury, any expert testimony or scientific evidence in the trial of this cause in the presence of the jury until a hearing has been held outside the presence of the jury to determine the admissibility thereof.  

Expert testimony and scientific evidence is governed by Tex. R. Evid. Rule 702.  In Kelly v. State, 824 S.W.2d 568 (Tex. Crim. App. 1992), the Court established three factors for admissibility of such evidence:  (1) the validity of the underlying scientific theory, (2) the validity of the technique for applying the theory, and (3) that the technique was properly applied in the case on trial.   See also Daubert v. Merrel Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993);  E.I. du Pont de Nemours & Co. vs. Robinson, 923 S.W.2d 549 (Tex. 1995).

WHEREFORE, PREMISES CONSIDERED, Defendant respectfully requests that the Court order the District Attorney not to mention, refer to, or elicit in any manner, any expert testimony or scientific evidence in the presence of the jury until a hearing has been held outside the presence of the jury to determine the admissibility thereof.


XI.  Reports or Statements of State Witnesses
Defendant respectfully requests that the Court order the District Attorney not to mention, refer to, or attempt to elicit in any manner or otherwise use before the jury, any written report or statement of any State witness, nor to suggest in any manner that such document ought to be offered in evidence by either party, until a hearing has been held outside the presence of the jury to determine the admissibility thereof.  For cause, Defendant would show that an offer of such documents by the attorney for the State would substantially prejudice the rights of the Defendant.  Defendant desires to obviate the need to object in the presence of the jury to such offer.

WHEREFORE, PREMISES CONSIDERED, the prosecutor should be instructed to approach the bench outside the presence of the jury to request a hearing on the admissibility of any such document.

 







Respectfully submitted,

 







_________________________







Daniel Webster







Attorney for Defendant
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NO. 000000

 

THE STATE OF TEXAS
§
IN THE DISTRICT COURT OF


§

vs.
§
HARRIS COUNTY, TEXAS


§

JEAN VALJEAN
§
999TH JUDICIAL DISTRICT

 


ORDER ON MOTION IN LIMINE
 

Upon the foregoing Defendant's Motion in Limine, it is hereby

ORDERED that said Motion is in all things GRANTED as to sections ______________________________________, and it is further

ORDERED that the attorney for the State not mention, refer to, or attempt to elicit any evidence of such matters in the trial of the cause before first approaching the Court with his intention to do the same, and it is further

ORDERED that the attorney for the State instruct his witnesses as to the terms of this order in limine, and it is further

ORDERED that all relief not granted herein is denied.

SIGNED this ______ day of __________________, 2003.

 

 

 

_________________________________

JUDGE PRESIDING

